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IN THE

TSinxUi S^tatea Qltrrutt Olourt nf App^ala
FO R TH E

NINTH CIRCUIT.

MIOCENE DITCH COMPANY,
Appellant,

vs.

No. 1977
CAMPION MINING & TRADING '

COMPANY,
Appellee.

REJOINDER OF MIOCENE DITCH COMPANY TO
REPLY OF WILD GOOSE MINING & TRADING
COMPANY ON MOTION TO QUASH.

Pursuant to the suggestion of the Court both parties

filed a list of authorities used upon oral argument.

Subsequently the Wild Goose Company served and

filed a Reply to which the Miocene Company begs

to offer this Rejoinder.

It is the contention of the Wild Goose Company

that a judgment may be moved against after term on

a showing of extrinsic fraud; that such a case con-

stitutes an exception to the general rule enforced by

the Federal courts prohibiting an after term attack

upon a judgment by a proceeding in the case.
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An examination of the Federal cases will disclose

that the distinguishment between extrinsic and in-

trinsic fraud has never been discussed with reference

to the rule of after term attack by proceedings in the

case, but always with reference to the right to relief

against the judgment at all, by any proceedings, either

in the case or in the form of an independent equitable

action.

Most of the cases, from U. S. vs. Throckmorton, 98

U. S., 61, down, wherein the distinguishment has been

discussed, have been suits in equity for relief against

the judgment and it has been in that connection that

it has been held that no relief can be afforded where

the fraud alleged essentially inhered in the judgment.

It appears, therefore, that the doctrine of extrinsic

as contradistinguished from intrinsic fraud as a ground

of challenge relates solely to the right to relief against

a judgment and has no relation to the extent of the

rule as to after term attack in the case. Unless the

fraud alleged be extrinsic and collateral to the judg-

ment and the issues that inhere therein no relief can

be afforded in any event, either by an independent

suit in equity or a proceeding in the case.

In Nelson vs. Meehan, 155 Fed., i, the proceeding

was in the case, but the discussion there had as to

extrinsic and intrinsic fraud was not to the point that

because the fraud alleged was intrinsic the after term

attack upon the judgment came too late, but rather



to the point that intrinsic fraud was no ground for

attack upon a judgment in any event.

The question raised by this motion to quash, how-

ever, is not as to the right of the Wild Goose to

relief against the judgment if their showing of ex-

trinsic fraud be taken as true, but rather as to their

right to such relief on an after term motion in the

case in the teeth of the Federal rule. In view of

the fact that there can be no relief against a judg-

ment for fraud unless the fraud be extrinsic thereto,

as held in the Throckmorton case and the cases that

follow it, then to say that cases of alleged extrinsic

fraud constitute an exception to the Federal rule pro-

hibiting after term attacks in the case is to say that

the rule does not apply at all where the ground of

attack is fraud. And that is the very contention

which Judge McDowell repudiates in King vs. Davis,

137 Fed., 198, 217, quoted from in our original list

of authorities.

It is here contended that the Federal rule, the

reason for which is the necessity from considerations

of public policy of the finality of judgments, excludes

after term consideration of all challenge to a judg-

ment by a proceeding in the case save only those for

lack of jurisdiction appearing upon the face of the

record, or a claim that the judgment as entered does

not correctly represent the judgment as given. The

only exceptions to the rule are cases that would war-

rant the old writ of error coram vobis or coram nobis



as discussed in Bronson vs. Schulten, 104 U. S., 410,

and cases where a bill of review would lie under

chancery practice.

Tt is urged by counsel upon the other side that

the present case is such that their motion to vacate

is entitled to be considered as a bill of review and that

they are therefore relieved of the rule which would

otherwise make their motion untimely.

But the character of the challenge here does not

bring this case within the excepted class. A stranger

to the record is not entitled to file a bill of review,

though he is entitled to file a supplemental bill in the

nature of a bill of review, but only after leave of

court first had and obtained.

Thompson vs. Schenectady Co., 119 Fed., 634.

It would seem, therefore, that the Wild Goose,

being a stranger to the record and not having been

admitted to the controversy by any order of this Court,

is not in a position to claim for its motion all or any

of the remedial functions or efifects of a bill of review.

Moreover, the showing here made is not one of the

recognized grounds for relief by a bill of review.

"A bill of review can be founded on no ground

other than error apparent on the face of the record,

newly discovered evidence, or new matter arising

after the decree. Bills to impeach decrees for



fraud . . . are original bills, governed by gen-

eral equitable principles."

Id Cyc, 532;

Ritchie vs. Burk, 109 Fed., 16, 18;

Cutter vs. Iowa Water Co., 96 Fed., 777;

Dunlevy vs. Dunlevy, 38 Fed., 459;

No. III. C. & I. Co. vs. Young, 12 Fed., 809.

It will scarcely be claimed that this mere motion

to vacate, by virtue alone of the character of relief

sought, can be said to be an original bill in equity,

or that this Court would have jurisdiction to enter-

tain it if it was.

Respectfully submitted.

E. S. PILLSBURY and

HORATIO ALLING,
Attorneys for Miocene Ditch Company.


